Ad-Hoc Query on on the age limit for capacity to pgorm legal acts for the purpose of administrativeexpulsion and
detention

Requested by CZ EMN NCP on 29 November 2011

Compilation produced on 25 January 2012

Responses fromAustria, Belgium, Czech Republi¢ Estonia, Finland, France, Germany, Hungary, Latvia, Lithuania,
Netherlands, Poland, Portugal, Slovak Republic Spain, Sweden United Kingdom plus Norway (18 in Total)

Disclaimer. The following responses have been provided piisn&éor the purpose of information exchange amomMgNENCPs in the framework of
the EMN. The contributing EMN NCPs have providedine best of their knowledge, information thausto-date, objective and
reliable. Note, however, that the information pa®d does not necessarily represent the officiacpaf an EMN NCPs' Member State.

1. Background Information

Because of the urgent need for overview of sitmaitioother EU Member States, experienced in thegqs® of drawing the new legislative, the hosting
organization of the CZ NCP asks for answers tddhewing questions:

1. What age limit is set for having capacity tofpen legal acts for the purpose of administratixpudsion and detention of foreign nationals in your
country? (From which age can a person be subjgbetprocedure on administrative expulsion andétaided?)

2. What is the age limit of majority? (Does the #get of capacity to perform legal acts for therpose of administrative expulsion and detention
differ from the age limit of majority?)
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To fill in both age limits will be sufficient.

Since the query is urgent, we would very much apate your responses ByDecember 2011

2. Responses

Wider
Dissemination?

1. What age limit is set for having capacity to fem legal acts for the purpose of administrativepilsion and detention of foreig
nationals in your country? (From which age can a g®n be subject to the procedure on administratesgulsion and/or detained?)
2. What is the age limitfomajority? (Does the age limit of capacity to perfn legal acts for the purpose of administrativepension
and detention differ from the age limit of majori®)

|Austria

No

‘This EMN NCP has provided a response to the reigeEMN NCP. However, they have requested that fitdt disseminated further. ‘

=]
(1]

Belgium

Yes

1+2. Unaccompanied minors are in principle notideth (< 18 yeads Only if there is a doubt about the age which deslared by th
irregular migrah a detention is possible pending an “age invatitg” (inquiry by the Tutoring Service by mediedamination of tee
and bone structure, in order to make an age aseae$siihis investigation will be carried out withilne first week of detentionf the
examination concludes that the person could bermmhe/she will be released immediately into thstedy of a tutor, who will pla
the minor in an open centre for unaccompanied meirlortheory, unaccompanied minors can be remoyeddrbe; inpractice, howeve
this is very difficult to realise, since this focteemoval must meet different criteria (e.g. tutarst agree, we most find the family in
country of origin who should also agree to the mefOR we must find a proper accommodation, withrtbeessary “care standards”,
the minor in the country of origin). Administrativiecisions can be taken against minors, but simegérson is under age, he can
sign this decision “for reception”. The decisionliviie submitted to the tutor or to an adult wharésponsible (as a legal or ad
guardian of the minor), who will then also be rasgible to carry out the decision or take legalaiagainst it for the minoin ar
Immigration context, a person is considered to b@reor as long as he has not reached the age y$dr8.

| (Czech Republic

Yes

1. A foreign national aged over 15 years, who igatde of expressing his/her own volition and apitid act independently, shall
deemed to have capacity to perform legal acts.foreign nationals over 15 years of age may beeidsau decision on administrat
expulsion and/or detained.

2. A person is major since his/her 18. birthday.

Estonia

N

Yes

1. There is no such age limit set.
2. Apersonis considered an adult from the age of 18.

h

for
not
noc

H—”Finland

No

‘This EMN NCP has provided a response to the reopgeEMN NCP. However, they have requested that iitat disseminated further.

France

=

Yes

1- 18 years old
2- 18 years old

‘- Germany

Yes

1. Any foreigner who is 16 years old and older aadertake procedural actions himself/herself ittens concerning the right of

residence and asylum procedures unless he/shéhisuviegal competence or if he/she is of full agd must be supervised and be
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placed under the reservation of consent in suckensaf8 80 paragraph 1 Residence Act, § 12 parhdrasylum Procedure Act).

2. In accordance with German law a person is lbifie once he/she turned 18 years old. The legapetence and other legal capac
of a younger person who is of full age in accor@anith the law governing such matters in his/hamtry of origin shall remain
unaffected in this respect. (8 80 paragraph 3 @€l@uResidence Act).

Hungary Yes 1)

A)  An unaccompanied minor may be expelled only if adég protection is ensured in his country of origlinin a third country b
means of reuniting him with other members of hisifg or by state or other institutional care.

B) If expulsion cannot be executed in accordance with Section A) the immigration authority shall tast the compete
guardian authority to provide support and careglerunaccompanied minor.

C) The detention of a third-country family of a mingrild should be ordered only as a finally measorenfaximum of 30 days with

attention to the best interests and rights of thilelc

D) The immigration authority shall conduct immigratiproceedings relating to a minor child who is adkiountry national o
investigate as to whether the provisions laid dawihe regulation on the Admission and Right of iResce of Third€ountry National
pertaining to unaccompanied minors apply to thé&dhiquestion. The inquiry shall, in particulamneto determine:

a) whether the third-country national in questisimifact a minor;

b) if there is an adult who can be held respondini@im/her whether by law or custom.

For the protectiorof the rights of unaccompanied minors, the immigratwthority shall take adequate measures atéfgmbing o
the proceeding to have a representative ad litggoiafed.

With a view to provide support and care for theammempanied minor the immigraticauthority shall contact the competent guar
authority and the consular post of the countryrafio of the minor in question in the Republic ofikfjary.

2)

Everybody whose competency is not limited or didifjgd by the law is legally competent.

Whosoever is competent is entitled to concludereatd and make other legal statements.

Persons who have not yet reached the age of eiglyiegrs shall be deemed minors, unless they aréemhaMarriage shall n
constitute adulthood if the marriage Hasen annulled by a court owing to the absencéefjtiardian's permission, which is neceg
because of the lack of competency or minority.

A minor shall be of partial capacity if he or steshieached the age of fourteen years and is noipetent.

Unless otherwise provided by law, the legal statéraéa minor with partial capacity shall not be ohesl valid without the subsequ
approval or consent of that person's legal reptatee. If and when minors of partial capacity beeocompetent, theshall be entitle
to make their own decisions concerning the validittheir pending legal statements.

Latvia Yes 1. Person can be subject to the procedure on astnaitive expulsion irrespective of age. Person ha® attained an age from 15 tg

years gives his opinion about his administrativputsion. An official of the StateBorder Guard has the right to detain a foreigneo

lies
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has reached the age of 14 years.
2. A person is major when he reached the age gEass.

Lithuania

Yes

A minor in Lithuania is a person under 18 yeara@é. The Law on the Legal Status of Aliens in silmmncerning the detention age
minors.The Law on the Legal Status of Aliens states tinacaompanied minors are to be assigned with a eutarguardian, and there
a possibiliy to use alternative means of detention for thethe©minors with families are usually not detaimgtther. It is up to the col
to choose whether to detain a minor or to assigndn alternative means to detention, but ther@ignough practice iarder to answe
to this question. The return procedures are theedamall aliens. This means that depending onstheation, the minor will either |
returned (with the possibility to leave voluntayilyr expelled — if it is in his/her best interests.

|Netherlands

No

‘This EMN NCP has provided a response to the reiopgeEMN NCP. However, they have requested that iitat disseminated further.

I

Poland

Yes

1. Legal possibility to expel a foreigner is deterimed in Polish law not by age, but by the capacitfor legal actions In accordang
with the Polish “private international law” act tliereigner's capacity for legal actions is determing by the regulations of th¢
country of origin.

In case the foreigner doestriave the full capacity for legal actions, the @gjpn from Poland is still possible, but there soene
additional requirements to be fulfilled. Namelyg tecision on expulsion of a minor foreigner shallexecuted only when care will
provided to him/her in the destination country laygnts, other adults or by competent care institistin accordance with the standg
provided for in the Convention on children’s righggyned at New York, 20 November 1989 (J. L. 1994 12, it. 526 and J. L. 2000,
2, item 11).

Moreover, a minor alien may be expelled only unckre of the legal representative. That provisiory mat apply if the mind

carried out.

without care theoretically may be put in a guardedtre unless he/she applies for internationalkeptimn. However, the Border Gu
may make a request to the court for placing mintthaut care in the custodian-educational institutinstead of guarded centre. T
possibility is widely used in practice in orderaeoid detention of minors without care. Moreovee hew draft law on foreignersdt
adopted yet, final provisions may differ from presel below introduces the age limit for detentidhwill be forbidden to place in &
guarded centre a minor without care who is up to 1¥ears old.

2. Age limit of majority in Poland, understood as | ftlpacity for legal actions, is generally 18. Hoes there are exceptions from {
principle - a marriage, even concluded before 1Bi¢kvis possible only for women above bgcause of important reasons, with ¢
permission) constitute full capacity for legal aas for the spouses. As stated before, foreigmapscity for legal actions is determir
by the regulations of the country of origin, whitlay differ from the Polish ones.

shall be handed over to the legal representatite tite representative of the competent agenci¢iseofountry to which the expulsion i

Currently there isi0 age limit for detentionin Poland. Minors are put in guarded centers tagetith their parents. A minpr

Portugal

Yes

1. A third country national could be subject to fltecedure of administrative expulsion (and dethinghis framework) from the age
18 years.
2. Majority status is acquired on the 18th birthdaye.

ni

Slovak Republic

Yes

1. Itis 18 years and over. According to Act on Stéliens a police unit must not administrativelypek a child younger than |
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years; this shall not apply if expulsion of thisldhs in the child’s interesfNotification No. 104/1991 Coll. of the Conventioff
the Rights of the Child).
2. It does not differ, it is 18 years and over as well

= ||Spain Yes 1. According to Spanish Law, the age limit of capat perform legal acts for the purpose of adstimitive expulsion and detentids|
18 years old.
2. Majority age is 18 (age limit of capacity to foem legal acts for the purpose of administratixpidsion and detention do NOT differ
from the age limit of majority)

== Sweden Yes 1. The regulations regarding detention allows for thixtg children (thus under 18 years of age) ungeciic and restrict

circumstances. For instance in the case of an inateednforcement, detention may be permitted ifetli® a manifest risk that the
child may keep away from enforcement. It may beeddhat children may not be detained due to uatgviague ID.

The general rule is that children may not be dethimore than 72 hours. Yet, if there arxeeptional ground® prolong the
detention of a child, the maximum time allowed 42} hours.

2. The general age for legal capacity (legal agewedn is 18 years old.

United Kingdom Yes Generally a person is treated as an adult fronagieeof 18 for immigration purposes. Legally, aspersubject to immigration control
can be removed or deported from the UK at any aige:in appropriate cases can also be detainedexaonple, there are legal powefs
to remove/deport a family member of a person whieiag removed/deported for breach of the UK imatiign laws. There is an
associated power to detain. However, policiesraptace which limit in practice the extent to whithese powers are exercised. Fo
instance, an unaccompanied minor will not be rerdavdess UKBA are satisfied that safe and adeqeateption arrangements are i”w
y

i

place in the receiving country (as per UK BordeeAgy's policy for Unaccompanied Asylum Seeking @fgh policy (see
http://www.ukba.homeoffice.gov.uk/sitecontent/do@mnts/policyandlaw/asylumpolicyinstructions/). Aradfilies with children are on
taken into immigration detention in limited circutasces.

’E Norway Yes In the Norwegian Immigration Act there is rmwer age limit for making an expulsion decisionowéver, expulsion decisions are g
rarely made with respect to persons below the §38,0cand only following a concrete assessmenhefrhaturity and degree to which
person himself or herself can be said to be at.fasiich persons (childremjill not be expelled if their parent gave falseoimhation of
their behalf, e.g. about identity.
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